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§263.38

briefs must be strictly limited to re-
sponding to new matters, issues, or ar-
guments raised in another party’s pa-
pers. A party who has not filed pro-
posed findings of fact and conclusions
of law or a post-hearing brief may not
file a reply brief.

(c) Simultaneous filing required. The
administrative law judge shall not
order the filing by any party of any
brief or reply brief in advance of the
other party’s filing of its brief.

[66 FR 38052, Aug. 9, 1991, as amended at 61
FR 20344, May 6, 1996]

§263.38 Recommended decision and
filing of record.

(a) Filing of recommended decision and
record. Within 45 days after expiration
of the time allowed for filing reply
briefs under §263.37(b), the administra-
tive law judge shall file with and cer-
tify to the Board, for decision, the
record of the proceeding. The record
must include the administrative law
judge’s recommended decision, rec-
ommended findings of fact, rec-
ommended conclusions of law, and pro-
posed order; all prehearing and hearing
transcripts, exhibits, and rulings; and
the motions, briefs, memoranda, and
other supporting papers filed in con-
nection with the hearing. The adminis-
trative law judge shall serve upon each
party the recommended decision, find-
ings, conclusions, and proposed order.

(b) Filing of index. At the same time
the administrative law judge files with
and certifies to the Board for final de-
termination the record of the pro-
ceeding, the administrative law judge
shall furnish to the Board a certified
index of the entire record of the pro-
ceeding. The certified index shall in-
clude, at a minimum, an entry for each
paper, document or motion filed with
the administrative law judge in the
proceeding, the date of the filing, and
the identity of the filer. The certified
index shall also include an exhibit
index containing, at a minimum, an
entry consisting of exhibit number and
title or description for: Each exhibit
introduced and admitted into evidence
at the hearing; each exhibit introduced
but not admitted into evidence at the
hearing; each exhibit introduced and
admitted into evidence after the com-
pletion of the hearing; and each exhibit
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introduced but not admitted into evi-
dence after the completion of the hear-
ing.

[61 FR 20344, May 6, 1996]

§263.39 Exceptions to recommended
decision.

(a) Filing exceptions. Within 30 days
after service of the recommended deci-
sion, findings, conclusions, and pro-
posed order under §263.38, a party may
file with the Board written exceptions
to the administrative law judge’s rec-
ommended decision, findings, conclu-
sions or proposed order, to the admis-
sion or exclusion of evidence, or to the
failure of the administrative law judge
to make a ruling proposed by a party.
A supporting brief may be filed at the
time the exceptions are filed, either as
part of the same document or in a sepa-
rate document.

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.

(2) No exception need be considered
by the Board if the party taking excep-
tion had an opportunity to raise the
same objection, issue, or argument be-
fore the administrative law judge and
failed to do so.

(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in, or omissions from, the ad-
ministrative law judge’s recommenda-
tions to which that party takes excep-
tion.

(2) All exceptions and briefs in sup-
port of exceptions must set forth page
or paragraph references to the specific
parts of the administrative law judge’s
recommendations to which exception is
taken, the page or paragraph ref-
erences to those portions of the record
relied upon to support each exception,
and the legal authority relied upon to
support each exception.

§263.40 Review by the Board.

(a) Notice of submission to the Board.
When the Board determines that the
record in the proceeding is complete,
the Board shall serve notice upon the
parties that the proceeding has been
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